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ISSUES ON APPEAL
May summary judgment be granted to the City of Fargo when does not have
legal or factual basis for its action, especially after having admitted that it had
violated the law?
May the City of Fargo’s adoption of a uniform code allow imposition of
penalties without due process of law?
May the City of Fargo’s adoption of a uniform code allow for suspension of
our constitutional right to be free of bills of attainder?
May the City of Fargo’s adoption of a uniform code allow for suspension of
property rights?
May the City of Fargo’s adoption of a uniform code allow for suspension of
the right to contract, or the right not to contract?
May the City of Fargo’s adoption of a uniform code allow for suspension of
our constitutional right to be free of double jeopardy?
May the City of Fargo’s adoption of a uniform code allow for suspension of
our constitutional rights protected by the doctrines of res judicata and/or
collateral estoppel?
May the City of Fargo’s adoption of a uniform code allow for suspension of
our constitutional right to Due Process of Law (state and federal)?
May the City of Fargo’s adoption of a uniform code allow William
Rakowski, and others like him, to be deprived of rights, privileges, or

immunities secured by the Constitutions(s) and laws, and also the security
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[14] M.

[f15] N.
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provided William Rakowski under 42 U.S.C. § 1983, and related statutory
concepts?

May the City of Fargo create an illegal form of taxation by attempted
imposition of rental property inspection fees so as avoid the decision in City
of Fargo v. Malme, 2007 ND 137, 737 N.W.2d 390?

May the City of Fargo create an illegal system implying the existence of
licensing as a condition precedent or concurrent for ownership of real
property in the city?

May the City of Fargo impose a contractual obligation to pay for inspection
or re-inspection upon a landowner?

May the City of Fargo create a non-judicial judicial proceeding?

May the City of Fargo create a system that eliminates search warrant
requirements arising from two (2) Constitutions?

May the City of Fargo, after creating its municipal judicial system, wrest
away municipal judicial function by its own attorneys?

STATEMENT OF THE CASE

[118] The City of Fargo initiated a Small Claims Court action in the District Court for Cass

County, North Dakota, by Claim Affidavit dated October 9, 2014, seeking money judgment

alleging “rental inspections on properties owned by (William Rakowski) located at 511 20™

Street N. and 101 16" Street S. in the City of Fargo.” Appendix, page 5.

[919] William Rakowski [hereinafter “RAKOWSKI”] timely removed the Small Claims

Court Claim Affidavit to the District Court, and also, timely answered the Claim Affidavit,



by “Defendant’s Removal to District Court & Answer” dated December 5, 2014. Appendix,
pages 6-16. A copy of the Claim Affidavit was also filed by RAKOWSKI. Appendix, pages
4-5.

[120] Discovery was initiated by RAKOWSKI in the form of fourteen (14) specific
Requests for Admission dated and served upon the City of Fargo on March 13, 2015.
Appendix, pages 32-35. The City of Fargo never responded to any of the Requests for
Admission, nor did it ever seek to withdraw or amend under N.D.R.Civ.P. 36(b). Pursuant
to Rule 36(b), “(a) matter admitted under this rule is conclusively established unless the
court, on motion, permits the admission to be withdrawn or amended.” Emphasis added.
[121] On May 5, 2015, the City of Fargo requested summary judgment pursuant to
N.D.R.Civ.P. 56 on the basis of “briefs and accompanying documents submitted”, and
submitted its “CONCLUSION” that the motion is based upon the affidavit and exhibits in
support of (the City of Fargo’s) motion.” Appendix, page 17. The City of Fargo submitted
its Brief in Support of Motion dated May 5, 2015 [Appendix, page 18], and the Affidavit of
John Mrozla dated April 30, 2015 [Appendix, pages 22-27], inexplicably served by
document dated May 1, 2015. Appendix, page 28.

[122] Due to obvious “missing” due process relating to notice requirements, the District
Court Judge issued its Order Requiring Notice of Motion demanding adherence to Rule 3.2
of the North Dakota Rules of Court by the City of Fargo, and specifically identifying
illustrative language to be included in the “Notice of Motion™. Appendix, pages 29-30. The
City of Fargo ignored the District Court Order Requiring Notice of Motion, and provided its

own erroneous version of a Rule 3.2 Notice and/or Rule 56 time deadlines. Appendix, page



31

[923] Still, RAKOWSKI timely responded by way of Defendant’s Response to Motion for
Summary Judgment and Legal Brief [Appendix, pages 36-43], supported by (1) the
“Affidavit of William Rakowski Arising Out Of Defendant’s Response To Motion For
Summary Judgment”, and (2) the City of Fargo’s “admitted facts” deemed “conclusively
established” arising out of its failure to respond to the Requests for Admission. Appendix,
pages 36-43; 44-47 (Affidavit); N.D.R.Civ.P. 36(b).

[Y24] By his e-mail of June 9, 2015, at 11:47 AM to all legal counsel, apparently not made
part of the Register of Actions, District Judge Douglas Herman requested “a simple motion
for summary judgment from the defendant (so that) the entire matter could be considered on
cross motions for summary judgment”. RAKOWSKI promptly submitted a Motion for
Summary Judgment by Defendant dated June 12, 2015, “except for the amount to be
recovered under 42 U.S.C. § 1983, and related statutory concepts [state or federal].. .”
Appendix, pages 49-50; 51 (Affidavit of Service by Electronic Means).

[125] On June 25, 2015, District Judge Douglas Herman issued an “Order on Competing
Motions for Summary Judgment” which granted the City of Fargo’s motion for summary
judgment as to “the property located at 511 20" Street North, Fargo, North Dakota”
[hereinafter “511 PROPERTY"], denied such motion with respect to “the property located
at 101 16" Street South, Fargo, North Dakota [hereinafter “101 Property”], and
(RAKOWSKI’S) Motion for Summary Judgment is DENIED in its entirety.” Appendix,
pages 52-60; quotations from page 60. Inexplicably, the trial scheduled for July 6,2015, was

“CANCELED” even as to the 101 Property still in controversy by the Court’s Order.



Appendix, page 2.

[126] The City of Fargo ultimately sought dismissal of the remaining cause of action
predicated upon the 101 Property by “withdraw(ing) the allegations” “thereby leaving as the
sole claim, the inspection fees pertaining only to the property at 511 20" Street North — the
portion of the claim upon which summary judgment was granted. In that way, this case will
be fully adjudicated by way of the Court’s June 2015 Order and final Judgment may be
entered, pursuant to Rule 58 N.D.R.Civ.P.”, by way of amendment of the pleadings or by
seeking partial dismissal of the claims. Appendix, pages 61-62. RAKOWSKI timely
responded, and posed “no opposition to the City of Fargo’s request intended to allow for
entry of final judgment [so that appeal may be possible of the earlier decision].” Appendix,
page 63.

[127] On November 2, 2015, the District Court ordered dismissal of the matter relating to
the 101 Property, and also, ordered judgment be entered in favor of the City of Fargo “for
$100.00, plus costs of $10.00 for a total judgment award of $110.00.” Appendix, page 64.
Judgment for $110.00 was entered on November 10, 2015, followed by prompt Notice of
Entry of Judgment on November 12, 2015. Appendix, pages 65-66. RAKOWSKI timely
filed Notice of Appeal accompanied by a preliminary statement of probable issues on
December 4, 2015. Appendix, pages 67-69; Docket Entry #s 52-54.

[128] STATEMENT OF FACTS

[129] Due to the dismissal of the matter with respect to the 101 Property, the only property
involved in this appeal is the $110 money judgment attributed to the 511 PROPERTY owned

by RAKOWSKI.



[130] Importantly, the 511 PROPERTY, and its inspections/re-inspections, has already been
the subject of prior municipal court proceedings as to all matters brought within the
parameters of the City of Fargo’s pleadings, the removed Small Claims Court Claim
Affidavit. Not only did RAKOWSKI so plead [ 30 of the Answer dated December 5, 2014;
Appendix, page 15], RAKOWSKI so testified [ 9 of his Affidavit; Appendix, page 46], and
the City of Fargo admitted “(t)hat on July 25, 2012, in Municipal Court for the City of Fargo,
Cass County, North Dakota, (RAKOWSKI) plead guilty to an Information with respect to
the 2012 inspections, and was sentenced by Municipal Judge Steven Dawson to a fine of
$500 of which $400 was suspended upon specific conditions of suspended
sentence/unsupervised probation for a period of ‘11 months’ during which time
(RAKOWSKI) was ordered to ‘comply with all orders of the court, not violate any criminal
laws or ordinances, maintain general good behavior, immediately inform the court of any
address change, complete all forms as instructed and provide information to assist the court
in monitoring (RAKOWSKI’S) sentence.”” Appendix, page 33.
[131] As to the standard of review, RAKOWSKI is mindful of the decision of the North
Dakota Supreme Court in Northern Qil & Gas, Inc. v. Creighton, 2013 ND 73, { 12, 830
N.W.2d 556, where it was stated:
Whether the district court has properly ruled on a motion for summary
judgment is a question of law, which we review de novo on appeal.
Riedlinger (v. Steam Bros., Inc.), 2013 ND 14, 9 10, 826 N.W.2d 340. In
reviewing the court's decision, we view the evidence in a light most favorable

to the party opposing the motion and give the opposing party all favorable
inferences. Id.

[132] The undisputed facts, admitted by RAKOWSKI'S Answer, testified to by



RAKOWSKI, and/or “conclusively established” by City of Fargo admission(s) — giving rise
to all favorable inferences by Supreme Court precedent — establish the following additional
facts:

1. RAKOWSKI owns the 511 PROPERTY. Answer, | 2; Appendix, page 6.

2. RAKOWSKI does not owe any monies to the City of Fargo stemming from
“rental inspections on properties owned by the defendant located at 511 20™ Street N. .. in
the City of Fargo.” RAKOWSKI never participated in the creation of any account for rental
inspections under any fee system, nor did he participate in any process whereby non-timely
payment of non-contracted rental inspections alleged to have been done by the City of
Fargo’s Inspections Department would authorize the addition of finance charges. Answer,
1 3; Appendix, page 6; Affidavit, § 3; Appendix, page 44; Request for Admission #s2 & 3
& 5 & 6 & 7, Appendix, pages 32-33.
[133] 3. RAKOWSKI never created a relationship with the City of Fargo (or its
Inspection Department) that would have authorized the creation of an account indebtedness
for any amount, nor was there ever any document executed by him that would recognize the
right for the City of Fargo, or anyone within its Inspection Department, to enter upon the real
property owned by RAKOWSKI for purposes of performing a rental inspection. Answer,
1 5; Appendix, page 7; Affidavit, § 4; Appendix, pages 44-45; Request for Admission #s 2
&3 &5&6 &7 &8, Appendix, pages 32-33.
[734] 4. RAKOWSKI never signed any contract, application, or request for inspection
services relating to any property owned by RAKOWSKI as record title owner, or otherwise,

that provide for payment of any fees [other than the applicable building permit fees



previously obtained for approved construction which were paid in full, if done]. Answer, §
11; Appendix, page 8; Affidavit, | 5; Appendix, page 45; Request for Admission#s2 & 3

& 5 & 6, Appendix, pages 32-33.

[135] 5. RAKOWSKI never signed any contract, application, or request for re-
inspection services relating to any property owned by him. Answer, § 12; Appendix, page
8; Affidavit, 9§ 6; Appendix, page 45; Request for Admission #s2 & 3 & 5 & 6, Appendix,
pages 32-33.

[136] 6. RAKOWSKI will not voluntarily pay for services that he did not contract for
in advance, nor will he voluntarily pay for services that were not properly rendered. Answer,
9 13; Appendix, page 8; Affidavit, { 7; Appendix, page 45.

[137] 7. No search warrant was ever served upon RAKOWSKI for the 511

PROPERTY referenced in the Claim Affidavit, and when RAKOWSKI challenged the City
of Fargo to present such search warrant or any other document that was signed by him, or any
authorized representative of RAKOWSKI, that would have authorized arepresentative of the
City of Fargo, or its Inspection Department employee, to enter upon real property owned by
RAKOWSK]I, or otherwise under his control, and which also authorized the City of Fargo
to charge an inspection fee, or a re-inspection fee — none has ever been presented. Answer,
1 14; Appendix, pages 8-9; Affidavit, § 8; Appendix, page 45. RAKOWSKI has previously
asserted the protections of the Fourth Amendment to the Constitution of the United States,
and the Constitution of North Dakota’s Article I, §s 1 & 8 protecting property rights of all
individuals, because such documents (the documents required to be signed by RAKOWSKI)

do not exist. RAKOWSKI’S property and liberty rights have been violated. Affidavit, § 8;



Appendix, page 45; Request for Admission #s 7 & 8, Appendix, pages 32-33.

[138] 8. Perhaps redundantly, more extensively, and for emphasis as to the 511
PROPERTY, on July 25,2012, in Municipal Court for the City of Fargo, Cass County, North
Dakota, RAKOWSKI plead guilty to an Information with respect to the 2012 inspections,
and was sentenced by Municipal Judge Steven Dawson to a fine of $500 of which $400 was
suspended upon specific conditions of suspended sentence/unsupervised probation for a
period of “11 months” during which time RAKOWSKI was ordered to “comply with all
orders of the court, not violate any criminal laws or ordinances, maintain general good
behavior, immediately inform the court of any address change, complete all forms as
instructed and provide information to assist the court in monitoring (Defendant’s) sentence.”
RAKOWSKI satisfactorily completed the conditions of his suspended sentence/unsupervised
probation, to include the payment of the remainder of the fine [$100], and the City of Fargo
is prohibited from its present course of action under the Double Jeopardy Clause [state and
federal], the doctrines of res judicata and/or collateral estoppel, and Due Process of Law
[state and federal]. RAKOWSKI was never involved in any other judicial proceedings with
respect to these two (2) properties, so he knows that no judicial proceedings could have ever
resulted in a penalty, and certainly a non-lawyer could not impose a penalty — based upon
RAKOWSKI’S knowledge of the law. Answer, § 30; Appendix, pages 14-15; Affidavit,
9; Appendix, page 46; Request for Admission #s 12 & 13, Appendix, pages 33-34.

[939] In addition to the those above-stated facts plead, testified to, and “conclusively
established” by admission making summary judgment favoring the City of Fargo legally

impossible, RAKOWSKI plead, and it was further admitted by the City of Fargo, as follows:



[140] A.

[J41] B.

[142] C.

[143] D.

[44] E.

[145]

That the City of Fargo does not have any ordinances establishing a licence
process for ownership of real property in the City of Fargo. Answer, {10,
Appendix, page 8; Request for Admission # 4, Appendix, page 32.

The Fourth Amendment to the Constitution of the United States, and the
Constitution of North Dakota’s Article I, §s 1 & 8 protecting property rights
of all individuals, have legal significance in Fargo, North Dakota, and should
be honored by the City of Fargo. Answer, § 14, Appendix, page 9; Request
for Admission # 9, Appendix, page 33.

That the City of Fargo’s “code official” involved in this case — John Mrozla
— is not a lawyer. Answer, s 20-23, Appendix, pages 10-12; Request for
Admission # 10, Appendix, page 33.

That the City of Fargo does not have the right to impose a tax upon
RAKOWSKI’S property under the guise of an inspection fee or re-inspection
fee. Answer, Ys 7-9, 29, Appendix, pages 7-8, 14; Request for Admission #
11, Appendix, page 33.

That the actions of the City of Fargo caused RAKOWSKI to be deprived of
rights, privileges, or immunities secured by the Constitution and laws, so that
the City of Fargo shall be liable to RAKOWSKI under42 U.S.C. § 1983, and
related statutory concepts. Answer, § 31, Appendix, page 15; Request for
Admission # 14, Appendix, page 34.

LAW AND ARGUMENT

10



[946] POINT 1. Summary judgment favoring the City of Fargo was legally and
factually impossible.

[147] Asaptly put in Fleck v. Missouri River Rovalty Corp.,2015ND 287,96, _ N.W.2d
__, “(t)his Court's standard for reviewing a summary judgment is well established:

“Summary judgment is a procedural device for the prompt resolution of a
controversy on the merits without a trial if there are no genuine issues of
material fact or inferences that can reasonably be drawn from undisputed
facts, or if the only issues to be resolved are questions of law. A party
moving for summary judgment has the burden of showing there are no
genuine issues of material fact and the moving party is entitled to judgment
as a matter of law. In determining whether summary judgment was
appropriately granted, we must view the evidence in the light most favorable
to the party opposing the motion, and that party will be given the benefit of
all favorable inferences which can reasonably be drawn from the record. On
appeal, this Court decides whether the information available to the district
court precluded the existence of a genuine issue of material fact and entitled
the moving party to judgment as a matter of law. Whether the district court
properly granted summary judgment is a question of law which we review de
novo on the entire record.”

Johnson v. Shield, 2015 ND 200, § 6, 868 N.W.2d 368 (quoting Hamilton v.
Woll, 2012 ND 238, 99, 823 N.W.2d 754).

[748] Against such legal standard, the City of Fargo would never be entitled to summary
judgment as a matter of both law and fact. Using the words of the attorney for the City of
Fargo, as said in its Brief In Support of Motion, the $100 fee is justified, and summary
judgment is possible, because “(o)n January 23, 2012, Mrozla conducted a re-inspection of
Defendant’s property located at 511 20™ St N in Fargo, North Dakota, and found that
violations of the Municipal Code had not been corrected. As this was the third re-inspection,

a $100 fee was assessed to the Defendant. An invoice for the $100 fee was invoiced to

Defendant’s last known address. Affidavit of John Mrozla; and Invoice No. 190856,

11



attached as Exhibit B.” Appendix, page 19; see also, Appendix, pages 23,25. As discussed
hereafter [Point 2, § 51-69], John Mrozla is not a lawyer, nor is he qualified to determine and
assess “violations of the Municipal Code” because he is not a municipal judge. City of Fargo
v. Malme, 2007 ND 137, §s 14 & 15, 737 N.W.2d 390, recognizes that right is statutorily
reserved to amunicipal judge that has jurisdiction to hear, try, and determine offenses against
the ordinances of the city, and such municipal judge must be “licensed to practice la‘w in this
state.”

[149] Asdiscussed hereafter [Point 3, §ls 70-72], John Mrozla did not have a search warrant,
nor permission, nor even a contractual right to be on RAKOWSKI’S property for any
purpose.

[150] Summary judgment favoring the City of Fargo for a unilateral, non-judicial, layman’s
assessment of $100 for violation of Fargo’s Municipal Code is legally impossible; only
RAKOWSKI could have summary judgment in his favor based upon his personal
knowledge, to which he testified, and the “conclusively established” admissions made by the
City of Fargo. The District Court erroneously believed that RAKOWSKI’S objection to the
$100 fee involved the amount, and determined $100 was “within the range of reasonableness
accorded to a municipality”. Appendix, page 56. RAKOWSKI had objected to the method
for imposition of the fee or penalty arising out of violations of municipal ordinances —a non-
lawyer (and non-judge) cannot determine violations of Fargo’s Municipal Code as a matter
of law [so no penalty can be imposed], nor can any city create a special tax, selectively
assessed [so no fee can be imposed]. RAKOWSKI also objected to the double jeopardy —

the penalty was imposed twice.

12



[151] POINT 2. The City of Fargo cannot create inspection contracts by
ordinance, nor can it impose a tax upon a targeted individual landowner.

[752] So as to eliminate any confusion, RAKOWSKI never once claimed that the City of
Fargo could not adopt the International Property Maintenance Code; but rather, RAKOWSKI
only asserted that the provisions of any such uniform law, duly adopted by a municipality,
could not violate the Constitution of North Dakota, nor the Constitution of the United States.
Appendix, page 37, 5. RAKOWSKI does not subscribe to the theory that a municipality
has the unlimited right to control everyone, and everything, knowing “(c)ities are creatures
of statute and possess only those powers and authorities granted by statute or necessarily
implied from an express statutory grant.” City of Bismarck v. Fettig, 1999 ND 193, {4, 601

N.W.2d 247, cited in Malme, § 9. The District Court misconstrued and compressed several

of RAKOWSKI’S arguments with respect to rental property inspection fees, and determined
that rental property inspection fees are not a form of taxation, but instead “an allowable
method of recovery for the City’s time and expense for repeated re-inspections due to a
property owner’s failure to comply with the Property Code.” Appendix, pages 56-57. This
District Judge failed to comprehend that any violation of the property code by this property
owner had either been already resolved by the municipal court proceedings and/or the
municipal code enforcer had no authority to make a judicial determination that this property
owner had violated the Property Code, nor did the municipal code enforcer have the authority
to charge for claimed services, nor assess penalty or tax.

(53] A. The $100 re-inspection fee is a tax or fee impossible to assess.

[154] The District Court misconstrued RAKOWSKI’S argument with respect to the Malme

13



decision, believing that the Answer’s reference at § 6 had suggested that the decision was on

point. While Malme, at §| 5, noted Fargo Municipal Code § 1-0411(B) provided “unpaid fees

for property-related ordinance violations ‘may be assessed against the property concerned,’
and ‘such special assessments shall then be certified by the county auditor and placed upon
the tax roll for that year and be collected as other taxes’”, as part of its preliminary comments
[its opinion eliminated the need to address the statutory prohibition set forth in N.D.C.C. §

57-20-07], RAKOWSKI only referenced the Malme decision because the inspection fees/re-

inspection fees — as now asserted to exist in Fargo — were adopted in response to the Malme
decision, so that it could thereafter be claimed that a city employee could assess a fee against
a targeted, and even non-consenting landowner, under the guise of work or service
benefitting the landowner. RAKOWSKI asserts that a municipality has no right to impose
such burden upon a non-consenting, and targeted landowner, and that if the municipality
attempts to do so, it is imposition of an illegal tax or illegal penalty.'

[155] RAKOWSKI asserts that a municipality has the right to seek compensation for its
services by two (2) primary means: (1) taxation, or (2) contract (perhaps by fee or consent
to license requiring payment of monies for claimed services). In the instant case, the $100
fee assessed by the non-judicial code enforcer, and affirmed by the District Court, cannot be
sustained under either theory. It has been “conclusively established” that the inspection(s)

did not arise out of any contract, nor were they permitted by the landowner, nor was there any

The alleged non-judicial appeal process is outlined in RAKOWSKI’S Answer
[Appendix, pages 12-13] - any attempt to circumvent the Municipal Court would be an ultra
vires. Constitution of North Dakota, Article VI, § 1, vests all judicial power of
municipalities in “courts as may be provided by law.”
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legal authority for the code enforcer to be on RAKOWSKI’S property for inspection services,
by warrant or other legal process, nor does Fargo have a licensing system for land ownership.
[156] Long ago, the Supreme Court of Wyoming in Taylor v. Board of Com’rs of Big Horn
County, 70 P. 835, 836 (Wyoming 1902), noted the obvious:

It is well settled that the relation between an officer and the public is not a
creature of contract. So his right to compensation for services performed is
not the creature of contract. Ifit exists at all, it is the creation of law. Unless,
therefore, compensation is by law attached to the office, none can be
recovered. The services are in such case deemed to be gratuitous, and the
officer cannot recover anything on the ground of an implied contract to pay
what the services are reasonably worth. (citations omitted)

[157] If the officer cannot recover from the public for gratuitous services performed, real
or imagined, neither should the municipality attempt to collect from RAKOWSKI the
assessed fee, not arising from contract, and done arbitrarily against a targeted, non-
consenting individual landowner(s) — and not even uniformly applied. There exists no
express or implied contract between the City of Fargo and RAKOWSKI, so the assessed

fee(s) cannot be sustained under some alternative theory such as quantum meruit as described

in Missouri Valley Perforating, Inc.. v. McDonald Investment Corp., 439 N.W.2d 812, 813-
14 (N.D. 1989):

Quantum meruit is an equitable action, Podoll v. Brady, 423 N.W.2d 151,
153 (N.D.1988), in which the law implies a promise to pay for the reasonable
value of the services furnished. See Bergquisi—Walker Real Estate, Inc. v.
William Clairmont, Inc., 333 N.W.2d 414, 420 (N.D.1983); Allied Realty,
Inc. v. Boyer, 302 N.W.2d 774, 779 (N.D.1981). A prerequisite to liability
based on quantum meruit is “the acceptance of benefits by the one sought to
be charged, rendered under such circumstances as reasonably to notify him
that the one performing such services was expecting to be paid compensation
therefor.” Bismarck Hospital Ass'nv. Burleigh County, 146 N.W.2d 887,893
(N.D.1966).
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Ordinarily, entitlement under quantum meruit is fact-dependent. See
Schoonover v. Morton County, 267 N.W.2d 819, 822 (N.D.1978); Super v.
Abdelazim, 108 A.D.2d 1040,485N.Y.S.2d 612, 614 (1985). Only when the
evidence is such that reasonable minds could draw but one conclusion does
the question of fact become a question of law, and summary judgment may
be appropriate. Burlington Northern R. Co., Inc. v. Scheid, 398 N.W.2d 114,
117 (N.D.1986).

[158] Obviously, RAKOWSKI never asked for, nor accepted inspection services, nor has
he recognized any benefit. There can be no obligation to pay for such gratuitous services,
and any attempt to assess such fee, not arising from contract, would have to be regarded as
the only other known method of money exaction — a “tax”. The North Dakota Supreme
Court has already determined that it has be a tax in Menz v. Coyle, 117 N.W.2d 290, 297
(N.D. 1962), writing:

This court has defined a ‘tax’ as ‘an enforced contribution for public purposes
and is in no way dependent upon the will or express consent of the person
taxed.’ State v. Kromarek, 78 N.D. 769, 52 N.W.2d 713; certiorari denied,
343 U.S. 968, 72 S.Ct. 1064, 96 L.Ed. 1364.

See also Gunby v. Yates, 214 Ga. 17,102 S.E.2d 548, where the court defines
a ‘tax’ as ‘an enforced contribution exacted pursuant to legislative authority
for the purpose of raising revenue to be used for public or governmental
purposes.’

Other courts have defined a ‘tax’ in various ways, but practically all judicial
definitions have characterized a ‘tax’ as a forced burden, a charge, an
exaction, an imposition, or a contribution assessed in accordance with some
reasonable rule of apportionment, by authority of a sovereign State, upon
persons or property within its jurisdiction, to provide public revenue for
support of the government, the administration of the law, or the payment of
public expenses. 51 Am.Jur., ‘Taxation,” Sec. 3, p. 35, et seq.

Thus, while the distinction between a fee and a tax is one that has not always
been observed in the decisions of the courts, any payment exacted by the
State as a contribution toward the cost of maintaining governmental
functions, where special benefits derived from their performance are merged
in the general benefit, is a tax. Here, the payment of the sums in question is
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an enforced contribution, and the special benefit to the one making the
payment is merged in the general benefit for public purposes.

[159] Should it be argued that the City of Fargo is special because it has home rule,
RAKOWSKI recognizes North Dakota has enacted N.D.C.C. Chap. 40-05.1 which allows
for home rule for North Dakota cities. Specifically, N.D.C.C. § 40-05.1-06, entitled
“Powers” allows cities to have “fees” in only two (2) circumstances “if included in the
charter and implemented through ordinances”. Under N.D.C.C. § 40-05.1-06(2), the
possibility of fees is mentioned: “to levy and collect .. fees .. for benefits conferred, for (the
cities’) public and proprietary functions, activities, operations, undertakings, and
improvements ..” Under N.D.C.C. § 40-05.1-06(e), the possibility of fees is also mentioned:
“To fix the fees .. of issuing and revoking licenses in the exercise of its governmental police
powers.” However, the City of Fargo’s Home Rule Charter cannot expand upon those
powers authorized [or limited] by the State of North Dakota. Apparently, Fargo’s Home
Rule Charter did not attempt to expand upon those powers — it appears the pertinent statutory
words were also set forth verbatim in said Home Rule Charter.

[760] Obviously, the City of Fargo cannot use the subsection (2) fees to justify its actions
— the City of Fargo has no right to unilaterally impose a fee only upon a targeted property
owner; there is no public or propriety function served with respect to the private land(s) of
this property owner. Moreover, Article X of the Constitution of North Dakota has several
provisions that would prohibit such a discretionary form of taxation, especially when it is not
uniformly applied to the same class of property throughout the City of Fargo, and it probably

could result in a level of municipal taxation greater than authorized by the Home Rule
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Charter [and even greater than allowed by North Dakota law].

[f61] Secondly, the City of Fargo cannot use the subsection (3) fees to justify its actions —
there are no known licenses established for ownership of real property in the City of Fargo
—amatter plead by RAKOWSKI (Appendix, § 10 on page 8), and “conclusively determined”

by admission to Request #4, Appendix, page 32. The District Court’s reliance upon Ennis

v. City of Ray, 1999 ND 104, 9 19, 595 N.W.2d 305, (Appendix, page 57), is misplaced.
The $100 assessed fee or penalty is singularly imposed against a targeted landowner; there
is not the equivalent of a system-wide garbage assessment against every landowner as existed
under the City of Ray’s “mandatory garbage service.”
[762] B. The City of Fargo’s process offends the prohibition against bills
of attainder.
[163] The City of Fargo’s incorporation of a uniform code does not, and cannot, cause
imposition of penalties without due process of law, nor can the adoption of a uniform code
create contractual obligations upon landowners, real or imagined, located within Fargo’s city
limits. Both the City of Fargo, and the District Court, failed to understand our Federal
Constitution, and even the Constitution of North Dakota, prohibits bills of attainder. As
noted in State v. Irwin, 2010 ND 132, § 10, 785 N.W.2d 245:
Article I, Section 18 of the North Dakota Constitution states, “No bill of
attainder, ex post facto law, or law impairing the obligations of contracts shall
ever be passed.” Article I, Section 9, Clause 3 of the United States
Constitution similarly prohibits bills of attainder. The United States Supreme
Court has explained a bill of attainder is “a law that legislatively determines
guilt and inflicts punishment upon an identifiable individual without
provision of the protections of a judicial trial.” Nixon v. Adm'r of General

Servs., 433 U.S. 425, 468, 97 S.Ct. 2777, 53 L.Ed.2d 867 (1977) (citing
United States v. Brown, 381 U.S. 437, 445, 447, 85 S.Ct. 1707, 14 L.Ed.2d
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484 (1965); United States v. Lovett, 328 U.S. 303, 315-16, 106 Ct.Cl. 856, 66
S.Ct. 1073, 90 L.Ed. 1252 (1946); Ex parte Garland, 4 Wall. 333, 377, 18
L.Ed. 366 (1867); Cummings v. Missouri, 4 Wall. 277, 323, 18 L.Ed. 356
(1867)). The Eighth Circuit Court of Appeals has stated, “In order to
constitute a bill of attainder, a statute must impose a punishment upon a
designated person or class of persons without the benefit of trial.” Jensen v.
Heckler, 766 F.2d 383, 386 (8th Cir.1985) (citing Nixon, 433 U.S. at 468, 97
S.Ct. 2777; Brown, 381 U.S. at 445, 85 S.Ct. 1707).
[164] The Constitution of the United States provides, in Article I, Section 9, paragraph 3,
that: “No Bill of Attainder or ex post facto Law will be passed.” Essentially, a Bill of
Attainder is a legislative act that singles out an individual or group for punishment without
a trial. Justice Brennan identified the key features of a Bill of Attainder in Nixon v.
Administrator of General Services, 433 U.S. 425, 468 (1977): “(A) law that legislatively
determines guilt and inflicts punishment upon an identifiable individual without provision
of the protections of a judicial trial.”
[165] “The Bill of Attainder Clause was intended not as a narrow, technical (and therefore
soon to be outmoded) prohibition, but rather as an implementation of the separation of
powers, a general safeguard against legislative exercise of the judicial function or more
simply — trial by legislature.” U.S. v. Brown, 381 U.S. 437, 440 (1965).
[166] Chief Justice William H. Rehnquist reportedly said, “These clauses of the
Constitution are not of the broad, general nature of the Due Process Clause, but refer to

rather precise legal terms which had a meaning under English law at the time the

Constitution was adopted. A bill of attainder was a legislative act that singled out one or

2

° Article I, § 10, applicable to the States, provides that “(n)o State shall ... pass
any Bill of Attainder, ex post facto Law ..” See Footnote 30 of Nixon v. Administrator of
General Services, 433 U.S. 425, 469 (1977).
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more persons and imposed punishment on them, without benefit of trial. Such actions were
regarded as odious by the framers of the Constitution because it was the traditional role of
a court, judging an individual case, to impose punishment.” The Supreme Court, at page
166.
[167] James Madison, writing in Federalist Number 44 (1788), wrote:

Bills of attainder, ex post facto laws, and laws impairing the obligations of

contracts, are contrary to the first principles of the social compact, and to

every principle of sound legislation. ... The sober people of America are

weary of the fluctuating policy which has directed the public councils. They

have seen with regret and indignation that sudden changes and legislative

interferences, in cases affecting personal rights, become jobs in the hands of

enterprising and influential speculators, and snares to the more-industrious

and less-informed part of the community.
[168] The District Court would allow the City of Fargo to claim the right to impose an
inspection penalty upon RAKOWSKI because it adopted a uniform code [by incorporation],
and also, determined a “fee schedule for the inspection of rental properties.” Fargo’s Brief
in Support of Motion, 9 12; Appendix, page 20. What two (2) Constitutions prohibit —
infliction of punishment upon an identified individual without provision for the protections
of a judicial trial - to determine if RAKOWSKI had violated the uniform code — cannot be
done by a municipal legislative act, nor should it be condoned by the judiciary.
[169] The $100 involved is not contractual (or an illegal tax?), then it must be punishment
— unilaterally imposed upon an individual targeted landowner by the non-judicial code
official that determined the violation — all without a judicial trial. The District Court did not

even understand RAKOWSKI’S reliance upon N.D.C.C. § 57-20-07 by emphasizing

inapplicable statutory language — and overlooking the last sentence, which in pertinent part,
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